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DETAILED ACTION 

Specification 

1 . Applicant is reminded of the proper language and format for an abstract of the disclosure. 

The abstract should be in narrative form and generally limited to a single paragraph on a 
separate sheet within the range of 50 to 150 words. It is important that the abstract not exceed 
150 words in length since the space provided for the abstract on the computer tape used by the 
printer is limited. The form and legal phraseology often used in patent claims, such as "means" 
and "said," should be avoided. The abstract should describe the disclosure sufficiently to assist 
readers in deciding whether there is a need for consulting the full patent text for details. 

The language should be clear and concise and should not repeat information given in the 
title. It should avoid using phrases which can be implied, such as, "The disclosure concerns," 
"The disclosure defined by this invention," "The disclosure describes," etc. 

2. The abstract of the disclosure is objected to because phrases such as "It is an object of the 
invention to obtain. . ." (line 1) should be avoided, the abstract appears to be too long (more than 
15 lines, appears to be more than 150 words), and the indefinite language identified in the 35 
U.S.C. 1 12, second paragraph, rejection made of record below (correct/clarify the indefinite 
language in the abstract so that the language of the abstract conforms to that which is definitely 
recited in the claims). Correction is required. Sec MPEP § 608.01(b). 



Claim Rejections - 35 USC § 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 1-4 and 6-8 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 
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In regard to claims 1-4 and 6-8, the metes and bounds of the scope of structures 
Applicant intends to delineate by the recitation "characterized in that interlayer resin (3) which 
makes up an intermediate resin layer of the multilayered molten resin mass is embedded 
eccentrically towards the bottom within inner/outer layer resin (2) making up the inner and outer 
layers" cannot be ascertained for the following reasons: 

-it cannot be ascertained whether or not Applicant intends to limit the "inner/outer layer 
resin (2)" to {A) a single component (for example, as is shown in Fig. 1, in which "inner/outer 
layer resin (2)" encompasses "interlayer resin (3)"), or if Applicant intends "inner/outer layer 
resin (2)" to also include (B) two separate layers ("inner and outer layers") between which the 
interlayer resin (3) is located. The recitations "inner/outer layer resin (2)" and "the inner and 
outer layers" are the reason for this uncertainty: the first recitation suggests that the scope of 
structures is limited to option {A} identified above, and the second recitation suggests that the 
scope of structures is open to option (B) identified above ("layer" compared with "inner and 
outer layers"). Clarification and/or correction is required. 

The structure that Applicant intends to recite by "eccentrically" cannot be ascertained. 
There does not appear to be a definition for what Applicant intends to recite by "eccentrically" in 
the specification, and it is not believed that this is a typical word used to describe how one layer 
is embedded within a layer (or between two layers). Clarification and/or correction is required. 

The structure that Applicant intends to recite by "eccentrically towards the bottom" 
cannot be ascertained. There does not appear to be a definition for what Applicant intends to 
recite by "eccentrically towards the bottom" in the specification (or for "towards the bottom" 
aside from the term "eccentrically"), and it is not believed that this is a typical phrase used to 
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describe how one layer is embedded within a layer (or between two layers). Clarification and/or 
correction is required. 

The structure that Applicant intends to recite by "embedded eccentrically towards the 
bottom within inner/outer layer resin (2) making up the inner and outer layers" cannot be 
ascertained. It cannot be ascertained whether or not Applicant intends to require that the 
"inner/outer layer resin (2) making up the inner and outer layers" must completely surround the 
layers or not. For example, does Applicant intend to allow for the bottom, or a part of the bottom, 
of the interlayer resin (3) to be exposed (while the remainder is covered by the "inner/outer layer 
resin (2) making up the inner and outer layers")? Clarification and/or correction is required. 

In further regard to claims 4, 7 and 8, it cannot be ascertained whether or not Applicant 
intends to recite two separate articles, one of the two articles recited in these claims, or one 
article that is both a product and a preform. Are two separate articles recited in claims 4, 7 and 8? 
(both the product and the preform?) Or is only one article required by claims 4, 7 and 8? (a 
choice between the product and the preform?) Are the product and the preform intended to be the 
same thing (if so, the scope of the claim would be clear if "product" were deleted from claims 4, 
7 and 8, and claims 4, 7 and 8 were otherwise appropriately amended (that is, does Applicant 
intend "molded" to apply to the preform?) Clarification and/or correction is required. 

Claims 2-4 and 6-8 are also rejected because they depend upon claim 1, which is 
indefinite for the reasons discussed above. 
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Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

6. Claims 1, 3, 4, 5 and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Shimizu et al. (USPN 4,816,308). 

In regard to claim 1, Shimizu et al. teaches a resin mass having structural characteristics 
that correspond to the structural limitations that arc positively recited in claim 1 . See, for 
example, Fig. 3, and alternatively, Fig. 4. 

In regard to claim 3, Shimizu et al. teaches an interlayer having structure that corresponds 
to the claimed structure. Compare Fig. 3 of Shimizu et al. with Applicant's Fig. 1. 

In regard to claim 4, Shimizu et al. teaches a product and preform having structural 
characteristics that correspond to the structural limitations that are positively recited in claim 4. 
See, for example, Fig. 3, and alternatively, Fig. 4. 

In regard to claim 5, Shimizu et al. teaches a container having structural characteristics 
that correspond to the structural limitations that are positively recited in claim 5. See, for 
example, col. 5, lines 45-55. 

In regard to claim 8, Shimizu et al. teaches a product and preform having structural 
characteristics that correspond to the structural limitations that are positively recited in claim 4. 
See, for example, Fig. 3, and alternatively, Fig. 4. 
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7. Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by Collette et al. 
(USPN 5,759,653). 

In regard to claim 1, Collette et al. teaches a resin mass having structural characteristics 
that correspond to the structural limitations that are positively recited in claim 1 . See, for 
example, Fig. 4, and alternatively, Fig. 5. 

In regard to claim 2, the recited distance of Collette et al. is 0 at the lowest point of the 
preform. See, for example, Fig. 4, and alternatively, Fig. 5. 

In regard to claims 3 and 6, Collette et al. teaches an interlayer having structure that 
corresponds to the claimed structure. Compare Fig. 4 and 5 of Collette et al. with Applicant's 
Fig. 1. 

In regard to claims 4, 7 and 8, Collette et al. teaches a product and preform having 
structural characteristics that correspond to the structural limitations that are positively recited in 
claim 4. See, for example, Fig. 4, and alternatively, Fig. 5. 

In regard to claim 5, Collette et al. teaches a container having structural characteristics 
that correspond to the structural limitations that are positively recited in claim 5. See, for 
example, Fig. 6. 

8. Claims 1, 3, 4 and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Kuwabara et al. (JP 03-234604) (English abstract filed with IDS). 

In regard to claim 1, Kuwabara et al. teaches a resin mass having structural characteristics 
that correspond to the structural limitations that are positively recited in claim 1 . See English 
abstract text and figures. 
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In regard to claim 3, Kuwabara et al. teaches an interlay er having structure that 
corresponds to the claimed structure. Compare figures of English abstract with with Applicant's 
Fig. 1 (note the top of interlayer of Kuwabara et al. on either side is curved). 

In regard to claims 4 and 8, Kuwabara et al. teaches a product and preform having 
structural characteristics that correspond to the structural limitations that are positively recited in 
claim 4. See English abstract text and figures. 

9. Claims 1, 3, 4, 5 and 8 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Kuwabara et al. (JP 03-234604). 

In regard to claim 1, Kuwabara et al. teaches a resin mass having structural characteristics 
that correspond to the structural limitations that are positively recited in claim 1 . See figures 3A- 
3D. 

In regard to claim 3, Kuwabara et al. teaches an interlayer having structure that 
corresponds to the claimed structure. Compare figures 3A-3D with Applicant's Fig. 1 (note the 
top of interlayer of Kuwabara et al. on either side is curved). 

In regard to claims 4 and 8, Kuwabara et al. teaches a product and preform having 
structural characteristics that correspond to the structural limitations that are positively recited in 
claim 4. See figures 3A-3E and 4. 

In regard to claim 5, Kuwabara et al. teaches a container having structural characteristics 
that correspond to the structural limitations that are positively recited in claim 5. See, for 
example, Fig. 5. 
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Claim Rejections - 35 USC § 103 

10. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

11. Claims 2, 3 and 6-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Shimizu et al. (USPN 4,816,308). 

In regard to claim 2, Shimizu et al. teach the resin mass as discussed above in regard to 
claim 1 . While Fig. 3 in particular appears to show a distance that corresponds to the claimed 
distance that is close to, if not about, 10%, Shimizu et al. teach that the relative amount of the 
resins A and B may vary widely and that it is desireable to achieve good tranasparency (col. 4, 
lines 37-57), it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to have varied the thickness of the bottom layer of resin A, such as to 
decrease it thickness in order to achieve the desired degree of transparency, depending on the 
particular desired end results, since it has been held that discovering an optimum value of a result 
effective variable involves only routine skill in the art in the absence of unexpected results. In re 
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Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980). MPEP 2144.05 II.B. Since Resin B is the 
barrier layer, minimizing the thickness of the layers of resin A will not substantially affect the 
barrier properties of the container from which the resin mas is formed if at al. 

In regard to claims 3 (if Applicant convincingly argues/shows that the interlay er of 
Shimizu et al. has structure that corresponds to the claimed structure) and 6, the recitations of 
these claims related to the particular shape of the interlayer resin. Shimizu et al. teaches an 
interlay er having structure that corresponds to the structure claimed in claims 3 and 6. 
Furthermore, Shimizu et al. teach that the relative amount of the resins A and B may vary widely 
and that it is desireable to achieve good transparency and gas barrier properties (col. 4, lines 37- 
57), it would have been obvious to one of ordinary skill in the art at the time the invention was 
made to have varied the shape of the interlayer resin in order to achieve the desired degree of gas 
barrier properties, or the desired balance of transparency and gas barrier properties (for example, 
to achieve a particular thickness of gas barrier layer in the container formed from the resin mass), 
depending on the particular desired end results, since it has been held that discovering an 
optimum value of a result effective variable involves only routine skill in the art in the absence 
of unexpected results. In re Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980). MPEP 
2144.05 II.B. 

In regard to claims 7 and 8, Shimizu et al. teaches a container having structural 
characteristics that correspond to the structural limitations that are positively recited in claim 5. 
See, for example, col. 5, lines 45-55. 
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Conclusion 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter B. Aughenbaugh whose telephone number is (571) 272- 
1488. The examiner can normally be reached on Monday-Thursday from 9:00am to 7:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rena Dye, can be reached on (571) 272-3 1 86. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Walter B Aughenbaugh / 
Examiner, Art Unit 1794 

9/22/09 



